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Real Party in interest 

Thienna Ho, an individual residing in California, owns the subject application. 

None, 
i >f Claims 

teliofl mailed on May 28, 2010 eina e "Final Action"), flnaiij 
rejected claims 1,4-8, 9-1.1, 13, 15, 17 and 19. Claims 2-3, 7-8, 12. 14, 15 and 18 were 
* v . . - No other claims are penning. 

Status of Amendments 

a ms were submitted end ante ed oner to the 

Final Action. 

Sumnasn , Matter 

This section Includes a concise explanation ol in, . u >i ^ *re 

ppea (i.e., clairr N ,v •> 

specifscaiion ana drawings as specified In Rule 4137 What a :a^a r> do 

v «,* -s „ ; * ^ " *o ct me corresponding claim elements. 

Claim 1 defines a method for caus gapers sk 

lighter than the person's natural skin tone comprising: 

(A) "delivering an effective amount of methyl suifonyi methane to a person for 

developing a lighter skin tone by ingestion of the effective amount at least until the 

p&mon develops a skin tone noticeably tighter than before commencement of the 



- -<v 



?0 . \ " — 7 

November 1. 2010 
Page 4 

de/fue/y step, wherein the effective amount comprises orally administered doses in an 
amount of ai ieasi 133 mg of methyl suifonyi methane per kilogram of body weight per 
day continuing for not /ess than three monlhsd Please sea for example, p. 1 , ;-no 28 to 
p, 2, line 15; p. 6. lines 13-22; Table !, p. 7. 

Grounds of Rejection To Bs Reviewed on Appeal 

Review of the following grounds of rejection ;s sought on eopeaf 

The rejection of claims 1. 4-6 : 9-11, 13, 15. 1.7 and 18 under 35 U.S.C. § 103(a) 

n~ Mo J 298 1 . , v ^ " 

New Coiiegsate Dictionary (1991) (hereinafter, "Wehsters") and Seism (WO 1994/05279, 

0<?f 2 v - s 3 1c 0 a c *S s>c\!i > 1 , ^ 

Argument 

in the arguments below, the appellant presents reasons why defined groups of 
ver the cited eferences. 

Rejections o f Claims 1, 4~6 H $.11, 13, 15. 17 and 19 Under 35 U.S.C. § 103 
Claim 1 defines "delivering an effective amount of n • 

person for developing a lighter skin tone by ingestion of the effective amount, at ieasi 

s t e co 1 it mo ? t ni < ■ 

.r r o > p 2 a an.her d > a o sea c 

- c doses in so amount of at least 133 mg of methyl so/feny/ methane par 

kilogram of body weight per aay continuing for not less man three months " The 
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combination of Herschle discr s tscth of 

thes - d by claim 

It u > a He -rcn es discloses that :;:: positrons .: t r-eth\ 

>uifo x ca be , se^ effect to soften 

i f poses c s 0 
-s^osose- ^' : > Sf, t iais m a 

day for six weeks, to demonstrate non-toxicity only and not to show any efficacious 
esu I Exa nf: 16 at sol 1 

administration of MSM in the dosage defined by the present claim. Final Action, p. 3. 

The Finai Action relies heavsiy on Herscblehs disclosure the; 

MSM has proved to have varied and useful properties when applied to any 
animal tissue subject to undeslred chemical bond formation including 
cross-linking, it has been observed to beautify the complexion, to 
enhance scalp and hair, and generally to help make the body of the user 
fortable. 

Col. 2:29-35 Based on this passage and on a dictlc mp t 'complexion' 1 I! 

IFnai Action found that: 

^ *c on* cf o'! «n ^ 

e Herschler method of administering 
Ovti "v s Djecrs wc n about c , mcPo? improve, 
t si ^ v v v s cvera appearance of the skin because the 
reference teaches MSM "beautifies the complexion" of the skin, and the 

r-ostc N -c cites ~~a x^oca.^ el >s v \ N m ^ 

appearance of skin in the cosmetic art. Thus applicant's claim of 

f "a s v. . edciv m~ v c = 

skin tone" by administering MSM to the patient would naturally flow from 
practicing the Herschler method, which would have been observed by one 
ol cue skill sn the art. 
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Final Action p 3-4 T sse fine gs co stltuts everssok c the sons 
discussed below. 

First, although "complexion" has different meanings that can include skin tone, in 
does not refer tc s«o M<nne his. - n 
complexion/ as used by Herschler dearly refers to the cosmetic effect of providing the 
skin a softer, smoother texture and more youthful appearance. See, e.g., col. 2:29-34 
(MSM "useful when applied to any animal tissue subject to undesired chemical bond 
formation"); col. 3:15-17 (''effective in softening, smoothing sr comforting the skin"); col. 
3:31-34 ("soften, smooth and lubricate the skin"}; col. 3.3C-37 ("resist c?oss-l.nk:pg m 
. /o . " i 5-1 9 ptne sonness and pliancy assocLro^ x - o^ 
thus can be maintained"}; col. 7:82-64 (a substantial softening and smoothing of the 
skin was observed"); and col. 10:1-2 ("noted a substantial improvement In skin softness, 

tone. Therefore one or ordinary skill upon reading Herschter, would have con u U c 
thai MSM z ymg the skin by rendering It more pliable and smoother, or 

by reducing :miauon. but would not have received the slightest suggestion that MSM 
> ^ : - - ^ r <. < <* 
Herschlers failure to disclose or suggest any lightening of skin tone by use of the 
phrase "beautify the complexion" or otherwise is confirmed ay two declarations already 
r mc.v - >. o < >. \ k N j \ 

and The Declaration of Sbehlee J. Backman fBackman"}. Ms. Back-man. being a 
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cosmetic chemist, represents someone with the background end experience of one "of 
s s ' - - i physical and organic chemist^ 

may also be relevant, and is worthy of consideration as from one or skill in the an. Ms. 
Backman confirms the appellant in that the finding In me Final Action "does not 

a :c ave been obvious io a cosroe * « 

present p-> - - ,/ ^ 

Backman |' 5. Dr. Barashkov confirms that [tjne 

which is mentioned by Herschler as one of applications for mouhyisjifonylmethahe 
(MSM), u s ? efe s :v a oviding the skin a softer, smoother texture and 
appearance;" and would not have suggest \~ * ^ N ^*\^, * 4 - 

Moreover, both organic and cosmetic chemists would have understood the phrase 
"beautify the complexion" as used by Herschler to refer only to the softening and 

■■> ibc o aid iot ? p "0 effect 

sa ooi ;ov II h-t Baokma 1; 7 

, - N - ^ e of Herschlei she *s abs 

conception that tVtSM has any effect on skin tone. 'The Herschler patent does not 

) v. o o ! :> onong othe 

things, at the time the Herschler patent was written (1S79) and ever; much later it was 

B< r sshko 1| 5 In 

,ro: ' ^ -o ~ ^ ; N - t a' 

if is self-evident from h s disclosure that Herschler had not conceived of 
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using MSM for skin lightening or brightening and therefore could not have 
used the phrase beaml'v the complexion" to refer to any such effect. For 
example. Herschier does not mention vitiligo hypemigmeniation. o? any 
other disease affect m; skin colon a? ail His patent ;s focused on the 
s at za of i - 
\ ^ v s roles 

umn 3( ^ v ie writes An object is p c >tabk 

< x - - i c ( as ic c. nq 

uncsjrar. " ^ k 

interested at ail in skin lightening, he would have mentioned 
hydroquinone, or some othe kne* ,K 

"actives" in column 13. The fact that he memoes no such ageni 
ces s ;k of knov* edge o ?te as ! -\ g as a effc ; 

cose ; compositions 

BscKman % 6. The testimony of Dr. Barashkov and Ms. Backmam in light of the 

disclosure of Herschier and Webster's definition of u oomp exion persuasive s i \ s 

that Herschier falls to disclose or suggest "delivering an effective amount of methyl 

sulfonyl methane to a person for developing a lighter skin tone by Ingestion of the 

effective amount, at leas? until the person develops a 3M r o~e 

oner t 3f the de ve v st-s i ; sr 

c c;cna,> de*r ten o f ^n v \ 

Herschier would not have suggested the use of MS 

The ~o the cert a ^ , 

erroneous finding, and the resection of claim 1 should therefore be reversed. 

d arc nen taught by He sonic 

would Inherently result in lightening of skin tone, and appellant is not aware of any basis 
supporting such a finding. On the contrary, as acknowledged In the Final Action, 
Herschier also fails to disclose "wherein the effective amount comprises orally 
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administered doses in an amount of at least 133 mg of methyl aulfonyl methane per 
kilogram of body weight per day continuing for not less than three months/ 1 as also 
defined by claim 1. Final Action, p. 3. The Final Action erroneously cites Saiim as 
element and the error in the finding is demonstrated below. It Is 
undisputed that Saiim fails to disclose or suggest that MOM gi < -\ - ig else ;a v 
a -> e ?t snoTg« e a v acme "c * n:o\; 

Saiim discloses an oral dose of MSM in units of 100 to 500 mg "at intervals of 
from 2 to S hours, most preferably every 8 hours tor t n ^ ; - * . , such as 
healing Injured skin, in combination with a sulfur-containing ammo acid. Saiim. p, 7 first; 
3 eg p Sack nar f 9 0 cosmetic chemist of ordinary skill would understand Saiim 
as disclosing a maximum dose of MSM in the range of 1500-2000 mg per day (500 mg 
* %> -v a • , 1 - « daiiv or smaller doses more frequently), in combination with one or 
more sulfur-containing amino ac;ds in the same dosage range. Backmaa 11 0. l :: or a 45 
k Oai v re dssc oses a maximum dose of MSM m the range of 33 

to 44 mg/kg/day. Backmaa 1] 9. Therefore, a reasonable reading of Saiim leads to the 

j- than 

claimed, 

^ v ^ N v ^- i v - c ~ erscne: 

- rn bee se \ . Jose s were 
already known to be effective for a i known cosmetic and merapeutsc applications, as 
demonstrated by the Herschfer and Saiim references. Baekman If 10, There was no 
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^ C7*o k ^ ^ 0 N \ - ^ v. V - iv c c - , r *- 

would have been no reason to experiment with higher doses. Id For example. Saiim 
teaches that increasing the concentration of MSM does net provide any additional 
benefit in reducing tissue injury, as reported in its tables on pages 11 and 13. 

might have discouraged such experimentation by reporting thai increased 
concentrations of MSM provide no additional benefit. Backman 1| 1 1; Saiim p 11-13. 

' » - ^ i ^ ^ " r^sao oi 

expected or predictable at the time these effects were first reported by appellant in the 
^ ackman If 8 Skin i ghteriing is an unexpected result of 

- «. ^ s o s ^ --hoy 11 9. 

In summary of the foregoing, the evidence shows that the combination of 
c * 7v - - " N o s s to disclose each and every element of claim 1. 

The references and enclosed declarations also show that those of skill in the art would 
have had no motivation to administer the claimed oral doses, in addition, the 
^ s - x > \ ' > J * - -ere eglmen 

would have been unexpected. Claim 1 therefore rec c dements tha 

* v ss - - .^s at the time the invention was made, and 

expec ci es \l "^e Fin ctlon oes op > s r x 
findings contrary to the foregoing. 

in view of the deficiencies of Herschier, Webster's and Saiim outlined above, 
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> patentability of c\mr> 1 - on- wai 

The eroaining claims 4 - 17 e ?ast as 

depending from an allowable base claim. 

Conclusion 

c r N )regoing uppe ant espectf pests it 
i ejection of currently pending claims 1. 4-6, 9-11, 13, 15. 17 and 19, i id a I lev an » 
these claims forthwith 

Appendices 

Appealed claims 1, 4-8, 9-11. 13, 15, 17 and 19 are attached hereto as Appendix 
A. ice to s attached hes x i <c \\ >endix B Related 

Appeals and interferences, if any, are listed in Appendix C. 
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APPENDIX A 
APPEALED CLAIMS 

1. T od fo OBI sino a ps 

ton e < o - , „ , an 

effective amount of methyl suifonyl methane to a person for developing a lighter skin 
. - ^ on ot the effective amount at least until the person develops a skin tone 

noticeably lighter than before commencement of the delivery step, wherein the effective 
amount camp sen 5ra > ad nnstered doses in an amount s * % N t s " - . 
sulfonyl methane per kilogram of body weight per day continuing for not less than three 
months. 

2-3, (Canceled) 

4. (Previously presented) The method of claim 1 further comprising 

t of methyl suffonyl methane I; v pe 
compound comprising methyl suifonyi methane and other ingredients. 

5. (Original) The method of claim 4. further comprising delivering the 
NN "\ N : er^ sulfon methane ngest g ihi compound furthe 

and amino acids. 
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6. (Previously presented) The method of claim 1. further comprising 
slivering the effective arnc i lyi m : by perloc 

application of a compound comprising methyl sulfonyl methane. 

7. (Canceled). 

8. (Canceled) 

9. N 5us presented) The method of claim 1 further comprising 
delivering a portion of the effective amount of methyl sulfonyl methane in a compound 

3 " - - s ent mervl suh * ^ v > « -\ 

10. (Previously presented) The method of claim 1, further comprising 
Je ering a po .\ v "^tt $h 5 amount of methv si fo y methane In a c 
comprising greater than about 20 weight percent methyl sulfonyl methane for topical 
application. 

11. (Previously presented) The method of claim 1 further comprising 
de ive lg smpunt of methyl sulfonyl methane in a compound 

v sn about 2€ 22 weig >erce efh onyi neths i k 

topical application. 

12. (Canceled) 



November 1,2010 
Page 14 

13. (Original) The method of claim 1, further comprising delivering an exfoliate 
to the person c 

14. (Canceled) 

to the person during the delivery of the methyl sulfony! methane. 
16. (Canceled) 

^o'caT '* - , . 

arnoi i s 

15. (Canceled) 

, y carrs 8, whe e s 
amount of methyl suffonyJ methane is performed at least about daily. 

20. (Canceled) 
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APPENDIX B 
EVIDENCE 
N \ - 3v K Barashkox &c 

The Declaration of Shenlee J. Backman fBackmarf) 
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Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir or Madam: 

' >■ - vv.c<i esnd say: 
1 . ; have mors than thirty years of experience In area of spectra! research in 
a^'caKw Coin iccx-e v 

as weii as and anima stry, and nave 

applied for and obtained numerous patents in my field, i hold doctoral degrees In 
Organic Chemistry and Polymer Chemistry and in D o ymer Ch 

<srp - « physi Chemistry h Moscow Piusse urthe 
dsta-is concerning my academic training, work experience, publications and activities 
are presented in my resume attached as Exhibit A to the present declaration. 



2. _>o c - * > v , m this 
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r a o co io pars ake in < 

referenced patent application. 

3. 5 and 3m familiar with the above-referenced patent 
% S- 3 ^ hm mi * „omc \z a \ ^ vW'-^d^b 

Patent Ho. 4.296/130 {"Herschler*) and the most recent office action of the present 
\\ v. ' dated November 13, 2003. . 

4. The phrase "beautify the complexion/' which is mentioned by Hammer as 
one of applications for owthylsufhmyimethane (MSt/h, undoubtedly refers to providing 
the s< N " M appearance Soft 

to Hemchler because It is expressly named Irs Pie second of only rem total claims o; the 

skin effect of MSM In numerous places, and claims t at MSM v > s 
beoefm -o - , a snno \ 

5. The HerscNer patent does net anywhere disclose or imply that biSK/i 
v v.- . „ ^ mwa : wim respect to 

\ ^ ^ m r sm ^ e ^ - iabte. If 

Hemchler I wo intended "beautify the complexion" to also refer to lightening skin tone, he 

time the Hersehfer padew was written (19/9) and even much later It was not known thai 

e e - se ^beautify the cr e sot any ex 

disclosure of a skin tone lightening effect by HerscNer, 

6. The word "complexion" has no special technical meaning m organic or 
physical chemistry relevant to the appearance of skin. 
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7. ^ v \o 3 ,0 

ordinary use. From - experience In the ordinary use of Er-g^sh people sometimes 
refer to a light complexion" or a "dark complexion 1 ' when referring te skin tone, 
However a phrase irke wmai.mh.ii complexion" would not be considered as referring to 
skin tone, because oeauty is not considered limited te skin et a particular ceior by most 
peoole ^ taoi m m ^me -a v, m have ; 

~ v 1 ; 1 coo, s me -a - 

, * c < c- o, \ < 

\o > - , ^ , - m^esgon" to . refeMo N - p--,- m^- - mm a 

because the phrase would not have been understood in the intended way ; and second 
of all because use of the phrase to mean lightening skin tone would have risked 
offending the reader. 

8. For the reasons explained in the foregoing paragraphs, an organic 
omis ordinary s pon encountering the p ass bea > on m\ 

ase to reft > o the s 
smoothing effect of biSbl that Hers&bier described, arid not anything else. 

9. From my expe em- a i training in "<ga ic a" e ! > 
not aware of fdSivt or any similar substance being known oi recognised as capable of 
lightening sRm tone when administered to a human or animaL Slur; lightening is an 
unexpected, not predictable result of administering hi Shi that was first reported, so far 

a esp-t paten* ao 

5nts ms , N >- \ owr nov, igr 
are true ar;d that ail statements made on Information and belief are believed to be true; 

statements and the like so made are punishable by fins or imprisonment, or both, under 
x ^ " ' * ' - ■=> ^ * c „- ^ * m i false 
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SUMMARY 



Dr. Nlkolay N.Barashfesv 



3Q i- years of experience In ansa of spaakvi research (mainly huorescewt research) in aheiwsey and 
bloiogicai applications, both in acadsroia ana industry including specialty ciwiwoakn hicschrobgy. as <A?ell 
as food and a;n;eai feed indfJEstry. Proven abihty lo appiy knowledge of organic chennsky sod physic! 
ohennsky, simultaneously ^ as nnPfols tatei'-es of high complexity and ieconwwnd excess 
Inpxovonwwfs in snob areas, as preparation of dosees new fosorasesn! 6> - ' ana handed now 
polyrserw identification and olWiWdeeeaiion of prepared compounds by HPlC.. nMR. FTIR, MS. GPC, OP- 
Vls ; .suoraaoent spectroscopy and other pbyyioo-chemicas methods. Tea:-) owyer who worse well with ethers 
and has good skills in writing proposals. Has desire to loam and ability to adapt well in new prelects and 
environments. 

PROFESSIONAL EMPLOYMENT AND EXPERIENCE 

hv ) sco CA 

-\ - ; > { 

Applied -ea-eand: and dewfoernemt in the areas of ehiobne -free ;rsfoxxfo w-r sieb^ahoo of corsamiwaed 
waie-s. as - as creation o- • WiOfoaaceup ;i „ w ^ a < rworokecers 

"> n ^e' r <\ . > - - -i of 

contaminated waters fonwxi.wiatloa at two ACS tOeebnos. 200b and 200?, submitted SBIR Rwonsai for 
EPA); 

Ifowebped new swedea-based and silica gel-bessd microfracew for feed and pharmaceutics! 

industries; 

"Provided aneiyticai support in - i; of existing iron- cased mloroiraoers. as wait as 
i > «f • > < er>, n- 

^-^ ss 0 sec, OA 

Sardor Coosaiiwg Chemist 10/2005- 12/2005 

- . a Jimm 



- ' 2004-2005 

- a : :w - 

s i related 
biochemical wagews for life science ami drug; disocwewt o S weii as in the area of owmw? chwwsrwi 

\\w, ! new Pthiaioro Homodlmer iii which is capable to tone rise rfaoreseeW comoiexes ! 
double -strawed ONA arid has higher binding aainiry compared to known hwmodiwers 

~ r embrace 

potential eyas; bucrogenic aiKaiine c , w : e sabskesres; bioliimlnescem enzyme snbsirafesi fbyrouef-le 

' Developed OC gwwedijres. including HPLC and HMR eyaiearior: or onai produce 

RsdimPOfolog Richmond, CA - \< ; 

demist 

Applied njsearch, scale-op and deyeiopmort In the areas o; smat? molecules, sach as fluorescent dyes, 
r. 

s " ^ - ' > being 



"Handled scale-up pfocesssss In-house to sappi/ t?ew fSuorescenf pigments on 50-0 lbs s<. ale. 

*>th Keystone c „ - , - ~ - < , - ^ 

Propose 1 ynr pig j mpro s ,j 

^ yi « 5 ihrasn^s 
"Created method for preparation or spherical nanopnmoies mice hakyw 150 „ t - of 
polymer -dye 00000000:000 for ink jet technology and aoiOaw applanation (US oaieof nendioo, siOrwwaon 
TR P 

Ineesagsiea oho'ophysleat behavior ol organic compounds which show un^ue aggre^atlon- 
snduc^d enwslon from rmnopadicles (size 40-120 nrn) (Together with oollime of Norm Science and 
Technology Hong Kong, US Patent Pending , submittsd NSF Proposal). 

*Dsvebped new paiyester-based hybrid material for sensor application containing crystals of 
m v 1 o, " He-complex (2 US patents peodmg, sth)noilen Proposal tor SBIR Program of fadySA). 

*Co--ayth&red 3 published articles, 9 patents and presented 7 oap-ars at imemstloftal and national 

University of Ts/as at Dallas, Dspartm«rjt of Ch&mfstry, Dallas, TX 1994493? 

Basic and applied research., development and analysis of new small molsce;es ; scan Iloo-reseem monomers 
ra s n ?dro , s - - ? ra < pc-iyn jers 

- , t *f i e 

^treated and investigated new pohtaialkoxyawienevstmeosts for producing new oteieri.ats for fiat 
- ogy 

' - m ion 

s a ^ \ r ^ r , ^ v o 

3- 5 ^ 15 published sriicios arrd presented sight papers at intemahonal ana oaslona! 

conferences. 



Texas Tech Imwerslty, Department of Physics, Lubbock, FX 

research and development of new polymeric materials for ass In scintillas 
. .-t?' - ' r>j ol -^e 
. avters 

- >s sntfechnk^e 



"Co-authored cnblishad a articles and pressmen paper at nations meeting. 

N sratoi act or?, Batevia, IL 1933 

i ! or v 
> - i\ calx- j- - ... - e v 'm 

> ^ - : ^ 

^Created morion of preparation for epoxypelysiar scintillaiers with Improved radiation stability:. 



of Physical Chemistry, Moscow, 8mm 



Head o; Chemistry Group 



Bssic and appifed ^search, devatepment and laboratory ffisnagernsrn in the area of small miscute, such 
as new reactive i - > e dyes, and llgh^emittmg polymers on their osse ; includlne investigation of 

groups. 

PnveoOgated phoicphysi?;*] prapepleoot proteins containing; fiuoasseent salfopyrene nxsa'fes. 
Pnvenied about eighty new coionad are iiuoiosoerd polyrners using copoiymerization sod 
copoiyco 1 woo- iechniqu&i 

i oolymeebas ials (films, fibers opes y P ? a! 

properties sod logh photo- and mdlaban afabiPp 

'Authored 6 books, 75 published articles and 25 Russian Inventions CePdiaafes. 

PUBLICATIONS 

Six boons dam oi b-em PPuoresoent polymsef and Luminescence in Public RealtlS wore published in 
English, lour .. ; n Russian), 95 published amnios . 2b Russian inventors Panifioauos, two Lies 'patents and 
bees Pomnesa patents reamed ano B US — , pending. 

EDUCATION 



y.^ Phd (Degree of Duster of Scisne&a In Polymer Chemistry and Fhysioa! (Piemistryy Dissertation 
Tdeparaiioe of polymers wild predicted spsohnsaamPescenl properties by npemica; modlhcsbor; of the 
molecular 

Karpov Institute of Physicei ddheadrei-y, ptosoovy 

Russia 1981 

' ~ ~> N " 1,0 rai 

o' : - - . t d p<tyoysnour&as' ! 

^rmstry, Moscow, 

Russia 197B 

M.S. (Chemical technology of organic symnesist. institute o! Fine Chemical Teebcoiogy, 
Moscow, Russia "' ,197s 



- \ - P\ - -'JATIONS AHQ RELATED ACTIVITIES 

>osi8iy 1305 
- N ' < 2003 

Pishing: Profosscr of Depemnenf of Chemisce at Eurasian National 

• • n 2005-Frsseni 
The nearer of 10 InnoCenhve Ohalteusos who has boon nommmed among 1 1 olPe;- 
most successful InnoCenlive Solvers with a life "Top Solver of * Year 2007" 

PI ?p So er 
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Dear Sir or - 

!, trie undersigned Sherilse J. Backman, declare and say: 
t< amacosm ^ ' - ,f !u \ < of A experienc 

the cosmetics industry. My expertise includes formulating new products, including 
skincare, color, cosmetics, hair care, OTC drugs, and many other product lycos: 
assisting in and troubleshooting cosmetics manufacturing: providing technical 
- fel oata; and communicatee > customers as 
a * ° grov s? 1 u ^ o . a t 

Rensselaer Polytechnic institute in Troy, NY: I later graduated from Rutgers College, 
Kaigers university, ;n NJ with a B.A. ;n Political Science, 1 neve served as an Adjunct 
Professor for core courses in the Masters Program in Cosmetic Science at Falrleiah 
Dickinson University in TeenecA NJ. and hold several patents in the area of novel raw 
material applications in cosmetic formulations. Further details concerning my academic 
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training, work experience, and activities are presented in my resume ailecned as Exhibit 
A to the present declaration. 

2. f have reviewed the present patent application, Serial No. W$m,m, 
light* Method save also reviewed «. - ,c > < * - . - 

and she office action of the present application dated November 13, 2009 discussing 
Herschier and other prior art references. 

3. } reviewed the Herschier patent to determine whether it might disclose the 
concept of using methylsulfonylmethane (M$m) to lighten skin tone. Herschier 

vis se^ of MS? or treating- the sM« f but does not In. any way disclose or 
suggest that MSM is capable of lightening a subjects skin tone. 

4. I reviewed the office action dated November 13. 2009 concerning the 
rejection of claim 1 for obviousness over Herschier, Webster's Ninth New Coifeniaie 
Dictionary's definition of "complexion,' and International Patent Publication 

< c sonplexion/' together wrth a definition o < , 

color or appearance of skin/* would have made It obvious to use MSM to lighten skin 
tom I t accurately reflect wha /Quid have bee s to a 

cosmetic chemist when the present patent application was first tiled as an international 
application in April 2005, as more fully explained below. 

c, Berscrners use of the word "complexion" is limited only to the phrase 
'bearmry the complexion." A cosmetic chemist of ordim-ry ^ VV0U i ( j no > hsve 
understood "beautify the complexion" as used by Herschier to mean lightening me skin 
tone." Instead, one of ordinary skill would have believed that to beautify the complexion 
mean! to Improve the skin's appearance by a cosmetic effect such as softening and 
smoothing. Herschier is Med to disclosing oosmeti. [feels c 3 ch as 
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softening and smoothing in contrast, lightening the skin tone is mare of a physkdooleai 
effect., is not disclosed or discussed by Herschler at all, and is of a different nature than 
softening and smoothing. 

6. it is self-evident from his disclosure that Herschler had not conceived of usinc 
^ * ;n enri g c a ghtehing and therefore could riot have used the phrase 
"beautify the complexion" to refer to any such effo;; "\ „ ?r does not 

" - 7 ^ J mentation, or any other disease affecting skin color, at aii< His 
patent is focused on the stabilization of urea (carbamide) bv < o v Ivk ? 

using this combination to "beautify the complexion" by softemeg and smoothing the skin. 
In column 3 of his patent, he writes "An object Is to provide a stable, neutral vehicle for 
I vehicle vs io interfering c es < pharmacologlea 
activity." Furthermore, if Herschler were interested at all h skin lightening, m would 
have mentioned hydroquinone, or some other known skin lightening agent, in his table 
of "actives" In column 13. The fact that he mentions no such agent evidences his lack 
of knowledge or interest m skin lightening as an effect of his cosmetic compositions.. 

7. Even in isolation, thai is, outside of the context of Herschler, to "beautify' 1 
' - - hhiW not have been understood as meaning or suggesting 

Tightening of skin tone to a cosmetic chemist, because various cosmetics are known to 
~ ' s<ii i pu st it of a more bea x i - 

•'oeaimh/' anas - imply either lightening or darkening of slon tone, instead, to refer to 
making the overall skin tone lighter, a cosmetic chemist would have used the terms 
°> 1 , ; - ~ eo' complexion 
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S. ; have expebsncs in the production and use of products for skin iiobieni?m 
^ ! ' 1 b °- tc V - acting products based on hydroquinone, ascorbic acid and its 

and other a&corbyl esters), kojlc; acid, and plant extracts Including but not limited to 

i 0Oi1c and yibeJty hese ingredients an corahi ts - 
ike k*oM. are ;,sed to sglveo sKin tone. As a sosmet ■» - skw 
tighteners, ! considered various alternatives and prospective substances to achieve skin 
lightening, without discovering any reference to MSM as a prospective skin lightener. in 
addition, the Harschier and Sallrn references contain nothing that would have fed me to 
consider nyng MSM as a prospective skin lightening agent There is nothing In these 
references or otherwise reported in the prior art that I a n aw are s \ 
might have been expected to possess skin lightening properkes. f/iSbhs skin ikfetenkw 
effects as first reported by the inventor of the present application would therefore not 
have been considered expected or predictable at the time these effe > v\ s f 
3tion 

9. Claim one of the present application is limited to "at least 133 mg of 
methyl sulfonyl methane per kilogram of body weight per day continuing for not less 
than three months." The references Hereche and Salim - spe ?dos 
s i Sa inn d sciqses an oral dose of MSM in units of 100 to 500 mg "at 
intervals of from 2 to 8 hours, most preferably every 8 hours" for therapeutic purposes 
such as healing injured skin, In combination with a sulfur-containing amino acid. Saiim 
does not disclose a specific duration of treatment, a dose pur unit of body weiohl. or a 
skin lightening effect. A cosmetic chemist of ordinary skill would understand Salim as 

three or four times daily, or smaller doses more frequently), in combination will- one or 

kg adult female, this equates to a maximum dose of MSM in the range of 33 to 44 
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10 One of ordinary skill reading Herschier and Satim would not have been 
motivated to discover the higher dose range specified in claim 1 . for several reasons. 

- cww doses were sires *n to be effective fcr nil k-'.ovvn cosmetic and 

red by the H <i n ; efe;enc 
Secons there vc iion that higher doses of MSM would produce any 

beneissa! effect, much ess sk;~ s! g One of ordinary skrfi would therefore have 

xperime ~ l vtn higher doses 

11 In addition, the Saiim reference is focused on the synergistic effect of 
Uf -°° amino a >M predominately but net exclusively by topics! 

admi st lion. Most sm fieri o 

MSM alone does not provide any additional benefit in reducing tissue injury. 
Specifically, in the tables reported 6ft page® 11 and: 13 of Salim > addit si benefit is 
shown for Increasing concentration of MSM past 5% in ethanol administered orally, 
o o des cen w to expe- meni w ih Nghe 
-" * experimentation by reporting that increased 

concentrations of MSM provide no additional benefit 
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an; true and rhst. m ete^meni* rnsde on infcr-Tiaiion and hehe? nrs beJks-vad to be if us; 
and $ were made with the kn 

siaiernente and the like so ;rn;de are punishable by fins or - j »- - or bold: * i<- 
. * Is:-- to cf vie L'r;tsd Stales " - - - , 1 u- - 

tic "i , - f, uerj lb e r; 
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Quaadfletosoas ^Ay years o? technics; experience in -> cosmsiics < ,w Strong skeis in 

-\ \ very creative ana innovative pnxka:A; : m;ei;AvAavotiag the ^ x » j 
process, as weli as in customer communication and orei and vehton sreaenaAaons. " 

other p: vdocis. Experienced in stoa tc-Anish pomade pKtouei devernp.ment and 

\ ^ v <? Adept at management. - * ~ s - - and distribution, and torueted 

marketing. 



Venus of Vermont, inc. L * - - 

5 Frov;cie AcdoaaA styles ana n;aAelina expertise re select customers in the easmescs and 
naAtK.ei.AeaA arenas. 

2804-2007 DKSH North America. inc. Baltimore, MO 

Business Um Manager, Personal Cam & Food Ingredients 

* ■vtoneaea persona; cara and cosmetic. - t, food. beverage ana nytracearicai Inarediaar 
- dec van 

a met - 

* Expanded diem ana product bases veto mtAAraued marketing; ana sales strstegias. 

»■ * Ml\ \ 

" -~ ' > - 

* Gm,e r ! ( ' . vx. -a 

* Coe o n luiiina d reserve 
reguiatofy compliance issues. 

* So -v . a , -n L 

sod i-nstetiais: seined daveioa ane shared marketing sn a technics! information: wrote 

division. 

-> ~na> budgets :~itr, < - 

s Estsbtishea and coordinated logistics efierA; establishes wareuoasing and neiii easts into 



- Comma meatus add intormtAond coileaaces daily. 

* Developed advertising ana company brand Image awareness. 

" i -> Kticss ?? es p - sretics nmtet 3>s- c^ 

* Exceeded cosraetle ingredient portfolio evpenentirar/ wade eve yearn. 

m7~2M4- :< : < o r Germantom, MO 

Pfes&'est 

' ' ! " • ■ ' ■ i 1 e; " t rrvaiaetieaa and ao-arciag for good 

* Guide product corernercielitaatlor! and prodnction. 
« A<?e-- mssrnie 
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Adjprset Professor 

* "die - ^ 
- > r ^ = 0' eScroo i \ 

138&-2QQG " s - - 

Vic© Presided 

im~1997 Prespmse inc. Piscaisway, W 

* Ms; laceo k.dkseroice suppler icborsb?y and staff. 
5 Designs 

s as ! 

1993-1998 so o 1 5 c > 

Senior Applfcatiosss €h©rabt 

* p-co e te« 

* .Devfe&d technfeai programs for new and existing raw materials. 
" Hsipsd establish materials specifications, 

* Provided technics! service-to customers. 
5 Wivts < eceeeoed supplier :;u;rarur«. 



fisrid Mos-sors fkcacs member. Abha Smm Lambda Honors Fraternity; NYSCC Chminr Hisfcri 
patent hokier. 



Scecescbiiy pitch product approaches and n'iatorfeis p; customers 
Create ru-ov-picos and rcdece-aPie prcooct fconoPdrxc. 

Formulas, both from scopoo ; -od from prototype, a wide verify o? cocroeb systems 
r; <;uog; :oor. me scope o: ssisoacp sacsere. soke co>?V:>?^o end eea-peeo;. products iq.v. 

Trout^e-srx^TiprodupfiGP/r'-^ncfacturrpg process. 

: - - \:ve ~ G or : -soese'- <-> j - pj.?sspte<k>ns. 

1 I 'PS, 

Abie b poifenrs accurate busco-*vork quickjy and efdcsootiy. 
Coots in ate rrajikpfc Grasps of people sod projects. 
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; moisturizing creams sen lotions for body. ! 
dng gels and serums 



alpha- 'and bsts-hydrcxy prmuc 
msed emu is. ions 
iiqaid crystal emulsions 
k;v/-ens;gy emussons 
spray ernuislons 



closing smfe, creams, toners 
dwA-sspproved and nerddsri organic products 



2-in-l and 3-i:v1 
conditioners 

hair repair and glossing products 



s mousses 



depilatories 

, U' 



dry shampoos 



color Cosmetics srnuisian foundations (oWp^aiter, vsateNfMjg, vrater-Mcona, mixed) 

crs 

* and concealers 
rrmenesmrriodslns taundsiloon ami powders 

> - cisfons 

syesnadowr, (prossed and anhydrous) 
• msd sing lipsticks 
extended x-vear upstate 
nomm'emesrsiafit Imstoks 

' r ~ - -~ - 
waterproof mascaras 
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teose powders 



edtbte body paint 



Snrde ^ ;;k:- --g creams, iotions, gels sr- ^ - 
i rs a ghte sr 
skin oiarinars and Pnghten-rs 
d:y sk.n -imusstons 
hair rs&xers 

- * 

a creams sprays 
hair glossing and managing preparations 

pressed -powdar blushes 

Spa Products bath sails 
bath oils 

r in " 

scrub am r - gear. - i, 
srasaags cda ; anas : tars 

- - bahiS; oils, saks 
clay and mud en jisfon* md •nasques 
:>;;;pa;a;bns with incaryorated sncapsdaiss, herbs 



Treatment, 
Hygserss, and 
OTC Dray 
Products 



children's sunscreen products 

watar- and svveapresistant sansoreen products 

- ' u, - - • r ?, sprays 

insect repe'i r ^ 1 v. > ^m- 

naii and carina treatment creams, pais, bairns 



skin Signtsners 



moythwash&s 
va ; ::a a ino-xsnts 

skin protectant oman s fcfiens, mousses 

ars&acnes t ;o - ^ — < 1 , , - - 

madiaakid a/asPea 
a <• 
m a ;rru mo 

Ijp bairns 

oikoantm: pmpauatkms 

stick, roil-on. aid, and clear - - 
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deodorants 



;s ariasg s c - s > 
teosh tj^a-;hirs{? systems 

Fragrances and 

Arms-iades ^enr;;nes, oobgnes, edp's, sdi's, ajimtevss 

pnoiiUiffeing fragrances 
; a? fra; s -see? ioks 
;rag;ancy P^ns and pomades 
b;.:bPte colognes 

mmsxiensior: creams, iotior-s, csis, ctesns-ars 
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APPENDIX C 
RELATED APPEALS AND INTERFERENCES 

NONE, 



